April 22, 2008

TO:  Michael J. Aguirre, City Attorney

Dear Mr. Aguirre,

A proposal has been made to expand the Adams Avenue Business Improvement District (BID) into Kensington.  This resolution appeared on the March 4th agenda of the City Council as ITEM-108.  A final hearing will be held in Council Chambers on April 29th. 

The expansion would add the area along Adams Avenue between SR-15 and 4248 Adams Avenue, and the adjoining side streets in the 4600 and 4700 blocks of Biona Drive, Edgeware Road, Kensington Drive, Marlborough Drive, Terrace Drive, Vista Street, and 42nd Street, and the 4100 block of Park Place.
We have only performed a cursory examination of other BIDs, but it does not seem that other BID areas are composed of 72% single-family residential zoned parcels, as the Kensington BID area would be, not does it seem proper.  We have counted approximately 260 parcels in the proposed expansion area.  188 parcels are zoned RS-1-7, 36 are in the RM-1-1 zone and 36 are in the CU-3-3/CN-1-3 zone.   Only 14% of the proposed expansion area is actually zoned for commercial use, and the commercially zoned area is the location of all but one of the business owners that responded to the petition and the ballot.
In a memorandum from then City Attorney Casey Gwinn, dated January 10, 1997, the City Attorney addressed the “Application of Proposition 218 to the City’s Business Improvement Districts”.   The question presented was “Are the City’s BIDs, including but not limited to the Pacific Beach and Little Italy BIDs, subject to the substantive and procedural requirements of Proposition 218?” and the answer arrived at was “…the City’s BIDs are neither “property-related assessments” nor special taxes, and as such fall outside the scope of Proposition 218.”

In the City Attorney’s opinion, in the section in which the structure of BIDs is discussed, is a description of the process for arriving at assessments, based upon the Parking and Business Improvement Area Act of 1989: 
“The nature and amount of the assessment is based upon the benefit to the business (see, e.g., Sts. & Hwys Code section 36527(i), which provides that “in an area formed to promote tourism, only businesses that benefit from tourist visits may be assessed”). Under the 1989 Act and our Council Policy, the threshold criteria for liability for an assessment is the fact that one operates a business within the proposed district. The nature and location of the business is important to determining how much each business will be assessed, but it becomes relevant only after the liability for the assessment is established.”
Our first problem with the proposed BID expansion in Kensington can be seen by a simple substitution in the language of section 36527(i), thus: “in an area formed to promote business, only business license holders that benefit from BID activities may be assessed.”
Council Policy has widened the net to capture more than that which the California Code section sought to snare.  The threshold criteria for liability for assessment should not be simply that someone living within the BID boundary holds a business license, but that the license holder would benefit by the activities of the BID, including streetscape improvements, promotions, banners, advertising, etc.

The vast majority of those who would be assessed by the expansion of the AABID would not benefit from the activities of the AABID.   A letter from Meredith Dibden Brown to Guy Hanford dated December 12, 2006 contains the estimate of the number of businesses that would be assessed as a result of the expansion: “The number of businesses and apartment buildings that would potentially be impacted by the expansion of the Adams Avenue BID has varied over the last 10 months and is now 171.”  Mr. Hanford’s petition contained the signatures of approximately 48 business owners in the Kensington commercial district, representing virtually all of the ‘visible’ retail, commercial, service and office businesses in the area.   He did not collect signatures from the ‘invisible’ business license holders in the RS-1-7 and RM-1-1 zones; one can assume because he did not know they existed.  Without doing a proper inventory, one can guess that many of the license holders in the residential area are consultants, independent sales representatives, operate Internet-based businesses, or have some other reason to hold a business license that does not require them to advertise publicly in the neighborhood or invite clients to their homes.  One such business license holder is an educational consultant who travels to various schools to provide expert advice to the schools’ PTA.  There is no sign of a business at her residence.
We can conservatively estimate that at least 100 ‘invisible’ business license holders are located in the residential areas.  Close to 60% of the licensees to be assessed would not benefit by the BID activities and promotions.  With only 50 ballots returned, the indication is that 71% of those proposed to be assessed did not care enough or know enough about the BID expansion to return the ballot.  An explanation for the low ballot return may be that the letter that accompanied the ballot did not clearly state that by not returning the ballot the number of “yes” votes required to approve the BID expansion would be significantly lower.  It is only the petition form that includes this language:  “I understand that a majority of the returned ballots, by count and by weight, must be in favor of joining the BID for the matter to be considered by the City Council.”  Since the majority of those proposed to be assessed never received the petition, they were never informed that the approval was to be based on the majority of the returned ballots; that language was not in the letter sent with the ballot.  They did not understand what was being asked of them, and they essentially are being taxed for something that cannot, by code, benefit them.
We would argue that the nature and location of the business license holder should have greater importance than what Council Policy seems to be indicating.  Referring to San Diego Municipal Code §131.0422 Use Regulations Table for Residential Zones, very little in the way of commercial or retail business use is allowed in the RS-1-7 and RM-1-1 zones, which together comprise 86% of the proposed expansion area in Kensington.  Signage promoting a business establishment is not allowed in these zones.   Should the City BIDs be promoting businesses that are operating in residential areas in non-compliance with Municipal Code?  Or should Neighborhood Code Compliance be checking to ensure that these business license holders remain invisible?
In his argument that the City’s BIDs are not “property-related assessments”, the City Attorney cited new Article XIIID, Section 3(a) of the California Constitution for the definition of the scope of coverage of Proposition 218:

“No tax, assessment, fee or charge shall be assessed by any agency upon any parcel of property or upon any person as an incident of property ownership . . .” (emphasis added). Consistent with the basic definition of “assessment,” this provision identifies the connection between the assessment and one’s real property interests as the trigger for application of the restrictions of this section. 1989 Act BIDs are neither assessed “upon any parcel of property” nor “as an incident of property ownership,” and as such do not logically fit within these provisions.”

Should the City persist in assessing business license holders in the RS-1-7 and RM-1-1 zones who cannot, by code, benefit from BID activities, then some business license holders are, in effect, being assessed as an incident of property ownership.  They are receiving no benefit, yet because they own a home in the proposed BID expansion area and they also hold a business license which has an address of record within the BID boundary, they are being assessed.  The address of record for their business license is, in effect, an incident of their property ownership.
The weakest argument is in the area regarding the conclusion that the City’s BIDs are not “Special Taxes” under California law. Citing case law, the City Attorney noted that, “ Relying on the fact that the BID accorded a special benefit to a “discrete group” who are thus liable for the assessment, the court ruled that the BID assessment in that case was not a special tax. 3 Cal. App. 4th at 738, 739.”
Again, we point to the actual facts that the majority of those who are to be assessed, at least 100 out of 170 business license holders, are located in the RS-1-7 and RM-1-1 zones, and are ‘invisible’ as far as business presence, and their businesses would not benefit by streetscape improvements, banners, advertising, promotional events, street trees, trash cans, benches, relaxed signage requirements, etc.  In fact, were most of this offered in the residential zones it would be in violation of City code since business use is restricted in these residential zones.
It is not our intent to prevent the BID expansion into Kensington. However, we request the removal of the RS-1-7 and RM-1-1 zoned areas from the BID expansion area.  We have been advised that it was “the City” who provided the boundaries for the BID expansion area.  We sincerely hope that the City Attorney can convince the City Planning and Community Investment Department of its error and ensure that the map is redrawn to more appropriate boundaries.  

Respectfully,

Margaret B. McCann

The Heart of Kensington

