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February 4, 2008
	VIA HAND DELIVERY

Council President Scott Peters

And Members of the City Council

City of San Diego
202 C Street

San Diego, CA 92101
	




Re:    Item - 339: Kensington Terrace, Project No. 105244, Appeal by Margaret 


B. McCann from the decision by the Planning Commission. 


(Mid-City Community Plan Areas. District 3.) 


            Hearing Date : February 5, 2008 2:00 p.m.  
Dear Council President Peters and Members of the City Council:


This firm represents Margaret McCann, the appellant challenging the decision of the Planning Commission to certify Mitigated Negative Declaration No. 105244 and approve Planned Development Permit No. 360181 and Vesting Tentative Map No. 360180.  Appellant, along with experts in the field, Dave Potter, AICP and Robert May, RPA (in addition to the overwhelming number of residents of the Kensington community individually supporting this appeal) urge the Council to reject the Mitigated Negative Declaration, require an Environmental Impact Report, and deny the project approval. 

The Proposed Project and the Importance of the Council’s Decision


Please consider the importance of your decision today.  This is not a determination to be based upon whether the appellant likes or dislikes this project.  The decision to be made today is whether this project has complied with the environmentally important requirements of the California Environmental Quality Act (“CEQA”) in providing the City, and the public, with the required level of information upon which to base a decision.  Not only appellant, but over 100 residents of this small Kensington community, believe that the City did not sufficiently identify, analyze, investigate and report the environmental impacts of the project.  Normally, a project such as this would be required to perform an environmental impact report (“EIR”); however, in its place, is a mitigated negative declaration (MND), which does not adequately address the myriad of impacts the project will have on the Kensington community.  Without having that information before you today, an informed decision cannot be made. 


Kensington is a unique community within the City of San Diego.  The Mid-City Communities Plan captures the quaint, small town feel of Kensington:  

“Kensington is a unique neighborhood due to its geography and the non-standard layout designed by its developers.  Because it is a narrow peninsula isolated in three sides by steep slopes, much of which is dedicated open space, it has the ambiance of a small town.  Its winding streets contain mostly owner occupied, custom single-family homes.  Kensington extends north, along tree-lined streets to the southern rim of Mission Valley.  Kensington has a small business district consisting of five blocks of Adams Avenue.  Its central feature is the compact Kensington Park on which is centered the public library, considered the heart of the community.  Named for a borough in London, England, Kensington is a pioneering subdivision dating to 1910.  With its stone gateways, ornamental lighting, and curving streets, the neighborhood is a strong candidate for designation as a historic district.”
   

One of the most charming aspects of Kensington is that it predominately consists of single story residential Craftsman and Spanish Colonial Revival style homes constructed prior to the Second World War.  Historians say that these homes exemplify elements of the 1922-1923 Better Homes Movement that swept across the nation.  Kensington is a place where “historic resources are celebrated, preserved and enhanced.”
  

Kensington’s neighborhood businesses are more like the local “shops” of years past than they are the downtown retail stores of today.  Their bulk and scale are compatible with the neighborhood surroundings and they add to the quaint feel of Kensington, not detract from it.  These small pedestrian oriented shops are interspersed with rows of trees that have been there for 40 or more years.  The neighborhood charm and character of Kensington is undisputed. 
In stark contrast, the proposed project consists of 16,225 square feet of office space, 16,550 square feet of retail space, 19,614 square feet of residential space (six penthouses and three townhome units) and 4,224 square feet of ancillary uses. In downtown San Diego, this may not be considered an unusual project.  However, Kensington is not downtown San Diego. This fact can be verified by the average person who takes a second to walk around Kensington.  On such a walk, one will not see any other development of the size and scale of the one being proposed by the applicant.  


Urbanization is inevitable, but it is critical to ensure that any modern development and urbanization that is done in this area is done very carefully to ensure the project represents the best potential alternative for harmonizing the truly unique character that exists in the Kensington area with the new urbanization.


In evaluating the significance of environmental effects under CEQA, “the lead agency shall consider direct physical changes in the environment which may be caused by the project and reasonably foreseeable indirect physical changes in the environment which may be caused by the project.”
  This includes consideration of impacts of “historic and aesthetic” significance.
 The reasonably foreseeable impacts of this project can only be truly understood and evaluated with the completion of an EIR, which will adequately consider all potential impacts and alternatives for the Project. 


In making your decision, please consider the precedent that will be set if an EIR is not  required for this project.  As we continue forward with urbanization in the City of San Diego, future developments in Kensington proposing to mix old and new will be able to the point to the approval of this project and argue that there is no need for an EIR.  Such an approach would be dangerous.  The importance of ensuring there is harmony between new, modern development and currently existing, older development requires the completion of an EIR to ensure that the impacts are fully considered and the local agencies approving these projects have the ability to make fully informed decisions. 

The Use Of A Mitigated Negative Declaration Is Very Limited And An Exception To The Rule

CEQA only excuses the preparation of an EIR and allows the preparation of a negative declaration in its place in two very narrow instances:
(1) when the initial study identifies potentially significant effects on the environment:
(a) but revisions in the project plans would avoid the effects or mitigate the effects to a point where clearly no significant effect on the environment would occur; and, 

(b) there is no substantial evidence that the project, as revised, may have a significant effect on the environment.

(2) when the initial study shows there is no substantial evidence that the project may have a significant effect on the environment.

Here both prongs of this test were violated.  The Initial Study acknowledged that the proposed project could potentially result in significant impacts in the areas of Paleontological Resources, Human Health and Public Safety and Traffic, but it claims those impacts are mitigable.  Appellant contends that these impacts were understated and were not mitigated to a level of insignificance.  
More critically, there is substantial evidence supporting a fair argument that the MND used here is deficient in a number of other regards, including its treatment of historical resources, its disregard for aesthetics/neighborhood character (bulk and scale and shading) and traffic.  These deficiencies are described in detail by Dave Potter, AICP, an expert in the field of environmental analysis under CEQA, urban planning, and local/state permitting, and in the preparation of community plans, general plan elements and regulations for the City if San Diego.
  Mr. Potter concludes that an EIR should be prepared because there is a fair argument that the project may have a significant effect on the environment.

The courts have not hesitated to reject a MND and require an EIR when the requirements of CEQA have not been met.
  In determining whether an EIR is needed, there is “a low threshold for initial preparation of an EIR”.
  “Since the preparation of an EIR is the key to environmental protection under CEQA, accomplishment of the high objectives of that act require the preparation of an EIR whenever it can be “fairly argued” on the basis of substantial evidence that the project may have significant environmental impact.”
  
“A ‘significant effect on the environment’ means a substantial, or potentially substantial, adverse change in any of the physical conditions within the area affected by the project including land, air, water, minerals, flora, fauna, ambient noise, and objects of historic or aesthetic significance.”
 

Substantial evidence as used in CEQA means facts, a reasonable assumption predicated upon facts, or expert opinion supported by facts.
  Substantial evidence means enough relevant information, and reasonable inferences from this information, that a fair argument can be made to support a conclusion that there may be a significant effect on the environment, even though other conclusions might be reached.
  Expert testimony or evidence is not required, statements by members of the public may constitute substantial evidence if based on relevant personal observations on non-technical subjects where special expertise is not required.
  
Under the “fair argument” standard the City Council is not to weigh competing evidence to determine who has a better argument concerning the likelihood or extent of a potential environmental impact, as the City Council’s job is not to resolve conflicts in the evidence but to determine only whether substantial evidence exists to support the fair argument being made. 
  Even if the City Council can point to substantial evidence supporting a determination that no significant impact will occur, a negative declaration will not be upheld if the record contains other substantial evidence to the contrary.
  

The Supreme Court has stressed “the importance of preparing an EIR in cases ... in which the determination of a project's environmental effect turns upon the resolution of controverted issues of fact and forms the subject of intense public concern.”  There is no doubt, as seen before at the Planning Commission and will be demonstrated before the City Council, the residents of Kensington have expressed overwhelming and intense concern about the impacts of this project.  For these reasons, as well as many others, there is a confirmed statutory preference for resolving doubts in favor of the preparation of an EIR.

There Is A Fair Argument, Based On Substantial Evidence, That A Historical Resource May Be Demolished And That Demolition May Have A Significant Impact
A MND will be rejected and a full EIR required where there is substantial evidence supporting a fair argument that a historic resource is slated to be demolished, that its demolition may have a significant effect on the environment and that the proposed mitigation measures are inadequate to reduce that impact to insignificance.

Here, there is substantial evidence supporting a fair argument that the 1923 Adams Avenue residence is a historic resource and its demolition may have a significant impact on the environment.  There are no mitigation measures proposed to alleviate this impact.

a.
The 1923 Adams Avenue Residence Slated To Be Demolished Is A “Historic Resource” Under CEQA Which Requires An EIR 
The Initial Study concludes that since the 1923 Adams Avenue residence “did not meet any of the significance criteria for listing in either the National Register of Historic Places or the California Register” nor was it designated for “local listing”, it is not a historic resource under CEQA.  But CEQA does not require “formal listing of a resource in a national, state or local register as a prerequisite to ‘historical’ status.”
  
The definition of “historic resource” includes buildings that are not listed but are eligible to be listed, those “presumptively historical”, those recognized as historically significant by local government or classified as historical by a lead agency.
  The San Diego Municipal Code recognizes historical districts regardless of formal designation.

The Mid-City Communities Plan identifies the Kensington & Talmadge Historic District in Kensington as a district eligible for historic designation.  Craftsman and Spanish Colonial Revival style homes dominated single-family construction prior to the Second World War.  The Plan expresses a vision for Mid-City communities “where…historic resources are celebrated, preserved and enhanced.”
 Moreover, the Plan provides that historic structures should be rehabilitated for reuse and commercial expansion and should attempt to use existing structures or their historic character.

In regard to this project, Deputy City Attorney Andrea Contreras Dixon issued a written opinion to Chairman Shultz and members of the Planning Commission regarding the proposed demolition of the 1923 home at 4166 Adams Avenue.
  In that memorandum she states:

“In the event the entire record supports a fair argument that a building might be a historical resource, CEQA mandates the lead agency to prepare an EIR.  Here a fair argument certainly exists.”

Ms. Dixon then advised that “the Planning Commission direct staff to prepare and EIR for the above-referenced project.”  Chairman Shultz stated he believed it was in the discretion of the Planning Commission whether to follow the City’s legal advice, and decided not to do so.   

The Initial Study itself admits that the 1923 Adam’s Avenue residence is “identified as a contributor to a potential Kensington Historic District” but “could not be designated as a contributor because the Kensington Historic District has not been established.”   Moreover, the City admits that this residence “could rise to the level of individual significance.”
  
In 2003, in connection with a different project, the Historical Resources Board staff recommended this very home for historic preservation under criteria C (Architecture).
  However, there was a tie vote and the house was not designated historical.
  The MND reliance on this five year old report does not relieve it from performing a full environmental review as a “historical resource” under CEQA.  
Furthermore, in 2008, new information was discovered that reflects that this home is an important historical resource and the MND’s reliance on the 2003 report is improper.  Noted professional historian, Ronald V. May, RPA,
 President of Legacy 106, a member of the American Cultural Resources Association recently conducted independent historical research on the 85 year old Adams Avenue property and concluded that it has excellent architectural integrity and is a historical resource for the Kensington community.  
Mr. May’s memorandum, which is attached hereto as Exhibit E, details the background of the original owners and the origins of this Colonial Revival Bungalow cottage which exemplifies elements of the 1922-1923 Better Homes Movement.  His memorandum reflects that this residence is an important example of a major period of California history or prehistory.  CEQA mandates that an EIR be prepared when a project will eliminate an important example of a major period of California history or prehistory.

b.
Evidence Demonstrates That Demolishing The 1923 Residence May Have A Significant Effect, Which Requires An EIR
CEQA regulations are clear that: (1) a substantial adverse change in the significance of an historical resource is treated as a significant effect on the environment
 (2) the proposed demolition of a building is a “substantial adverse change” having a significant effect on the environment
 and (3) a “project that may cause substantial adverse change in the significance of an historical resource is a project that may have a significant effect on the environment.”
 
Substantial evidence is before this Council, including Mr. May’s research and opinion, along with the written opinion by Deputy City Attorney Dixon, that there is a fair argument that the destruction of the 1923 Adams Avenue home would significantly impact the environment, and, therefore an EIR must be completed.
There Is A Fair Argument, Based On Substantial Evidence, That The Project May Have A Significant Environmental Impact On Aesthetics/Neighborhood Character
The purpose of an Initial Study is to provide the City with information to use as the basis for deciding whether to prepare an EIR or negative declaration.
  The Initial Study is required to explain the reasons for, and provide documentation of the factual basis for, finding that a project will not have a significant effect on the environment.
  
A significant effect on the environment is “any adverse change in any of the physical conditions within the area affected by the project including…objects of aesthetic significance.”
  The Significance Determination Thresholds published by the Development Services Department provide that the “key to determining significance” in this area is identifying how a proposed development would fit or blend with the existing scale and character of the surrounding development.
  A project can have a significant visual impact on the environment if it is not in character with the surrounding development.

a.
The Scale And Character Of The Project Is Inconsistent With Kensington’s Existing Neighborhood Character, Style And Size And, Therefore, Requires Further Review In An EIR
In conclusory fashion and without citation to any supporting documentation, the Initial Study represents that the bulk and scale of the project would be compatible with surrounding development and would not result in substantial alteration to the existing character.  In keeping with the maxim that a picture speaks a thousand words, compare the photographs of existing structures against the diagram prepared by the applicant.
  
This project plainly sticks out as a blocky, modern monolith in comparison to the charming 1-story residences and mom & pop storefronts.  The project consists of 16,225 square feet of office space, 16,550 square feet of retail space, 19,614 square feet of residential space (six penthouses and three townhome units) and 4,224 square feet of ancillary uses and it is 3 stories high.  The bulk and scale alone throw this structure into something more akin to downtown San Diego development.


A project has a significant impact on neighborhood character if it exceeds the height and bulk of the existing patterns in the vicinity by a substantial margin.
  In addition, a significant impact will be found if the project would have the cumulative effect of changing the overall character by allowing the creation of structures that substantially differ in height, bulk, scale, type of use, etc. when it is reasonably foreseeable that other such changes in neighborhood character will follow.
  
This is exactly what is occurring here.  Environmental consultant, David Potter, conducted two surveys of the buildings and land uses surrounding the project.  Immediately surrounding the project site, 70% of the buildings are 1-story ; in the core of Kensington, 76.5% are 1-story.
  The remaining buildings are 2-story, with the exception of one building (Starbucks).
 
The site is split zoned with the western portion zoned CU-3-3 with an allowable height of 50 feet and the eastern portion zoned CN-1-3 with an allowable height of 30 feet.  The project exceeds by 8 feet the allowable CN-1-3 height limit of 30 feet and would exceed the existing patterns of development in the area because it would double or triple the number of stories in the vicinity by 90% -  97%, none of which are currently over 30 feet in the CN-1-3 zone.
    
The only 3 story building in vicinity, Starbucks, was also built by this same applicant (in the CU-3-3 zone).
  Allowing the proposed project to go forward and exceed the 30 foot height limit in the CN-1-3 zone will establish precedent enabling others to argue that additional projects should also be allowed to exceed the height limitations.  Mr. Potter concludes that it is reasonably foreseeable that if this project is allowed at 3-stories, that other similar changes in the neighborhood character will follow.

b.
The Proper Baseline Required By CEQA Was Not Utilized In Analyzing The Magnitude Of The Shade Impact Of This Size Of A Structure
Another factor that is required to be considered when determining whether there is a significant impact on community character is whether the bulk and scale of the building create shadows for neighboring residences.  Due to the height deviation and zero setback at the rear of the project, the building shadow will put the single story residences to the north in shadow during most of the daylight hours during the several weeks before, during and after the winter solstice.  The City admits that the “properties to the north during the winter months (winter solstice) would…be cast in a shadow during the majority of the day.”  
Nonetheless, the impact was considered insignificant because the City believed that the applicant could have built a structure 50 feet in height to the west and 30 feet in height to the east, which would have created shadows worse than those found in the study.
   But this is an improper legal comparison under CEQA.  CEQA requires a comparison using the “existing physical conditions.”
  The shadow study must be redone using the existing gas station and four residential structures now on the site.

c.
The Project Significantly Impacts Kensington’s Charm By Destroying Mature, Historic Trees
One of the factors that the Initial Study requires be considered is whether the project would force the removal of any distinctive or landmark trees or a stand of mature trees.
  Registered Consulting Arborist, Mr. Robert Bichowsky, has prepared a report indicating that there are several trees over 50 years old that can be listed as historic that will be destroyed by this project.
  These trees create part of the charm that is Kensington, and yet no study or other information was obtained to determine the impact of their loss.
There Is A Fair Argument, Based On Substantial Evidence, That The Project May Have A Significant Environmental Impact On Land Use Because It Is Inconsistent With The Goals, Objectives And Guidelines Of The Mid-City Community Plan
There is a significant impact on the environment when a project is inconsistent with the environmental goals, objectives or guidelines of a community or general plan.
  
The Mid-City Communities Plan recommends, under the title Neighborhood Conservation, that building size be regulated “to maintain neighborhood scale and character.”
 The goal of the Plan’s Design and Development Guidelines is to “ensure that new development is consistent with neighborhood vision.”
 The recommendation is to “[e]nsure that new  development reflects neighborhood character in such characteristics as height, setbacks, massing, landscaping, roofs, windows, front porches, street facade, and architectural details.”
   

Regardless of these stated goals, objectives and guidelines, the project was granted a height deviation in the CN-1-3 zone (60% of the site) to allow for a structure that is inconsistent with the neighborhood scale and character.  Kensington Terrace does not reflect the predominate single story character of the neighboring commercial district, and the block-long mass is out of proportion with every structure on Adams Avenue from I-15 to Aldine Drive.
The Plan recommends that commercial expansion on Adams Avenue attempt to use existing structures or their historical character.
 The goal for Adams Avenue is “to reinforce and enhance the historic, pedestrian-oriented urban village accommodating commerce, cottage industry and higher-density residential uses.”
  The Plan expresses a vision for Mid-City communities where “historic resources are celebrated, preserved and enhanced.”
  Nevertheless, the project calls for the demolition of the 1923 Colonial Revival Roy and Dora Bennett house at 4166 Adams Avenue.
The Plan provides that new commercial and mixed-use development should be focused in “nodes to create strong centers of complementary activity. Such nodes should be centered around the intersection of major transportation corridors. These may include the intersections of El Cajon Boulevard and University Avenue with I-805.”
 
Regardless of this stated objective, this project is not located on one of these designated nodes, nor is Marlborough and Adams an intersection by a major transportation corridor.  While zoning allows the retail businesses to remain open until midnight, the #11 bus does not run after 10 p.m.  As reflected by the traffic study, even with the “mitigation” roadway segments still perform at LOS E and F.
The goals, objectives and guidelines for this community, prepared in 1998 and updated and confirmed in 2003, are being clearly ignored with this project.  This is a significant deviation from the vision for Kensington.  There is a fair argument that the project’s incompatibility with the Mid-City Communities Plan may significantly impact the environment.  Therefore, an EIR is mandated.  
There Is A Fair Argument, Based On Substantial Evidence, That The Traffic and Parking Impacts Have Not Been Mitigated To A Level Of Insignificance
The Kensington area was built many years ago and the area’s infrastructure, particularly its roads, were not intended to handle the increase in traffic that the area has seen today.  As there has been increased multi-family residential development and commercial development in the area, there has been a spill-over of parking in nearby residential areas.  The Mid-City Communities Plan points out that this increased development has “exacerbated the already insufficient supply of parking.”
  

Because the area does not currently have any development that compares to the size of the proposed project, there is no doubt that it will increase the already congested roads and further exacerbate the current parking problems, thus having a significant impact on the environment which cannot be mitigated to a level of insignificance with the proposed mitigation measures.  This point is further emphasized by the fact that the applicant does not know what uses will occupy the retail portions of the project.
  Consequently, there is no way to truly evaluate the significant traffic impacts that will result from the project without an EIR.  The completion of an EIR will provide more analysis into potential alternatives for the project and how these alternatives will truly impact the environment both directly and indirectly.

a.
The Roads In the Kensington Area Are Already Congested
The main artery into the Kensington Area is Adams Avenue.  One of the reasons for this is that Adams Avenue provides access to the nearby 15 freeway.  As shown in the Traffic Impact Study (TIS), Adams Avenue is a roadway with approximately 48 feet of pavement and only one-travel lane of traffic in each direction.
  The TIS shows that there are currently portions of Adams Avenue with an LOS of F.
  In its evaluation of the near-term impacts of the project, the TIS shows an increase in the congestion on Adams Avenue with more portions of the road falling below a C LOS level.
  Such an increase in congestion is contrary to the goal of the Mid-City Communities Plan “to improve the livability of neighborhoods by reducing inappropriate neighborhood traffic…”
 and further confirms that the project has not been designed in conformance with the applicable Community Plan.  Although the MND proposes mitigation measures for the significant impacts to Adams Avenue, such measures will not mitigate the significant traffic impacts to a level of insignificance.

In regard to Marlborough Avenue, the portions of the road that were analyzed in the TIS all currently have a LOS of C or better,
 however, under the near-term impacts, the LOS level on portions of the road decrease to F.
  Although Marlborough Avenue will be widened under the proposed mitigation, this will not mitigate the impacts of traffic from the project to a level of insignificance and will do nothing to cure the increased congestion that will be seen on Adams Avenue.

b.
The TIS Contains Factual Errors
The TIS gives credit for the following existing uses: a gas station, a convenience store and multi-family residential units.
  However, there is not currently a convenience store that exists on the development site.  The TIS attempts to characterize the small area within the cashier area of the gas station as a convenience store.  The limited items for sale in this small area of space do not qualify as a convenience store.
  Thus, as Mr. Potter points out in his report, the TIS understates the project’s impacts on intersections and segments since it inaccurately takes advantage of trip credits for which it is not entitled to.
 

c.
The Project Will Further Exacerbate The Current Parking Problems In The Area
Currently, the Kensington area does not have a sufficient supply of parking.  Because of this, the community faces the problem of parking overflowing into the nearby residential neighborhoods.  The proposed mitigation measures will result in a net loss of seven parking spaces in a commercial center that already suffers from insufficient parking.  This will only further exasperate the current parking problems in the area and will impact the residents of the Kensington community by decreasing the amount of parking they have nearby their homes.

Although the applicant will be building a validated parking structure for the project, until customers are aware of the fact that such a garage will provide free parking with validation, patrons to the proposed development will likely resort to street parking to save money or out of convenience.  Such reasonably foreseeable indirect impacts of the direct physical change to the environment cannot be fully understood without the completion of an EIR.


d.
The TIS Fails To Consider The Traffic Impacts In Residential Streets

At the Planning Commission hearing on November 15, 2007, the following exchange took place between members of the Commission and a City Traffic Engineer:

Commissioner Naslund: There is some testimony that suggested that traffic as it left this project would head north in order to go through less traveled residential streets in order to get back to Adams Avenue to the west.  Do you think that’s possible?
Labib Qasem, City Traffic Engineer: Uh, I don’t, I just can’t see why somebody’s gonna go the other direction and head north in order to come back.  It’s a cul-de-sac community, so there’s nowhere – if you’re heading north you just have to come back to Adams Avenue and it’s true that there’s a church there and that’s where we had our meeting yesterday at, but I just can’t see why somebody wanna do that.  Why you gonna go the other direction to get to wind up in the same spot to where you started? There’s really nothing to go to the north, unless you actually live in that community, so that’s not how we looked at it.
Chairman Schultz: One of the things when you say, well, I don’t know why anybody would go that way to come back to go this way, well, we do it because we think we can get to Point B  quicker than the other way.  That’s the way we work.  I mean, that’s just human nature.  We’ll travel twice the distance to get somewhere if traveling twice that distance gets us there ten seconds faster.  We’ll do that rather than going the shorter route.

As Chairman Schultz points out, it is reasonably foreseeable that when faced with congestion, drivers may resort to turning down residential streets to attempt to avoid the significant traffic impacts that the project will cause.

The Required Permits Were Improperly Approved

a.
The Fact That Project Is Being Built On A Site With Two Different Zoning Designations was not properly reviewed or studied
The western portion of the site is zoned CU-3-3, which has a height limit of 50’ and the eastern portion of the parcel is zoned CN-1-3, which has a height limit of 30’.  The fact that the project is being built on land with two different zones creates a dilemma in the decision-making process.  Although the purpose of the Central Urbanized (CU) zone is to encourage commercial/residential mixed-use development, there is still a limiting factor in the code which states that such a project should be “consistent with the existing commercial character.”
  As discussed earlier, there is no other development that compares to the size and scope of the proposed Project in the area.  

The CU zoning purpose contrasts with the purpose of the Commercial Neighborhood (CN) zone, which is to provide for “smaller scale, lower intensity developments that are consistent with the character of the surrounding residential areas.”
  The proposed Project is not a “small scale, lower intensity” development and is not consistent with the surrounding residential area which is composed mainly of one-story single-family homes.  
Despite the fact that the site has two different zoning designations, no consideration has been made to take into account the purposes of each zone.  For this reason, an application should have been made to rezone the entire site to one zone as opposed to two different zones, or as stated earlier, required an EIR to further study the impacts of this dichotomy, so that the City can make a more informed, accurate decision in granting the necessary development permits.
b.
The Planned Development Permit For the Height Deviation Was Improperly Granted
The need for a height exemplifies why the site on which the project is being developed should have undergone additional review.  Since only an MND has been prepared, we do not know whether an alternative, such as a building with a maximum height of 30-feet, would be more appropriate for this site.  As there is a fair argument that the project will have significant effects on the environment, an EIR should be prepared so that the City can make an informed decision as to whether the Project, as proposed, is truly the best alternative for this site and the surrounding area.
Furthermore, the City failed to make the required findings in order to grant a Planned Development Permit.  Under Section 126.0604 of the San Diego Municipal Code, the City must find that (1) the proposed development will not adversely affect the applicable land use plan; (2) the proposed development will not be detrimental to the public, health, safety, and welfare; (3) the proposed development will comply with the regulations of the Land Development Code; (4) the proposed development, when considered as a whole, will be beneficial to the community; and (5) any proposed deviations pursuant to Section 126.0602(b)(1) are appropriate for this location and will result in a more desirable project that would be achieved if designed in strict conformance with the development regulations of the applicable zone.

In regard to (1), the proposed development will adversely affect the land use plan for the reasons stated previously, particularly in regard to traffic and parking.  As to (2), the proposed development will be detrimental to the public, health, safety, and welfare since the project will have a significant impact on the community character of Kensington.  In regard to (4) and (5), such determinations cannot be accurately made without the completion of an EIR which will evaluate and analyze how the significant effects from the project will truly impact the community and whether there are alternative designs that will mitigate the effects of such impacts.

Conclusion
Without the above referenced issues being properly addressed and studied in an EIR, an informed decision on the proposed project cannot legally be made.  Therefore, the appellant respectfully requests that the City Council:


1.
Grant the appeal;

2.
Decline to certify the MND and direct that an EIR be prepared; and,

3.
Deny the project’s Planned Development Permit & Vesting Tentative Map.

Thank you for your attention to the most important matter.
	
	Very truly yours,

Sandra J. Brower
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� Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4th 903, 928 (opinion of residents relating to project design and aesthetic impacts may constitute substantial evidence if that opinion is based on direct observation); Citizens Ass’n for Sensible Dev. v. County of Inyo (1985) 172 Cal.App.3d 151, 173 (owner of adjacent property may, based on personal observations, testify to existing traffic conditions); Ocean View Estates Homeowners Ass’n v. Montecito Water Dist. (2004) 116 Cal.App.4th 396, 402 (testimony by neighbors that project will have adverse aesthetic impact involves will have adverse aesthetic impact involves subjective, non-technical matter about which neighbors are qualified to provide opinion based on personal observations). 


�  See footnote 15.


�  Friends of “B” Street v. City of Hayward (1980) 106 Cal.App.3d 988, 1002; Architectural Heritage Ass'n v. County of Monterey (2004) 122 Cal.App.4th 1095, 1110. 


�  Architectural Heritage Ass'n v. County of Monterey  (2004) 122 Cal.App.4th 1095, 1101-1102.


� Architectural Heritage Ass’n v. County of Monterey (2004) 122 Cal.App.4th 1095, 1122 (rejecting MND for demolition of historic jail building); League for Protection of Oakland’s Architectural & Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 896 (rejecting MND adopted for plan to demolish historic building and redevelop site, finding that mitigation measures requiring documentation of structure in report, display of commemorative plaque, and incorporation of unspecified design features of building in new structure were insufficient to reduce demolition effects to less than significant level).


� Architectural Heritage Ass'n v. County of Monterey  (2004) 122 Cal.App.4th 1095, 1114.


� Public Resources Code § 21084.1 and § 5020.1.


� Municipal Code §113.0103.


� Mid-City Communities Plan pg. 49.


� Mid-City Communities Plan pgs. 86 and 58.


� See Exhibit C attached hereto.


� Initial Study pg. 8.


� The Staff Report and Minutes are attached hereto as Exhibit D.  In addition, we also note that the City/applicant improperly relied upon this 2003 report to avoid application of the required historical screening process for obtaining a development permit involving any structure over 45 years old.  See, Municipal Code § 143.0212, et seq.  Again, new information contained in Mr. May’s report is controlling. 


� See Exhibit D attached hereto.


� Mr. May’s resume is attached hereto as Exhibit F.


�  14 CCR  § 15065.


�  14 CCR § 15064.5(b).


� 14 CCR § 15064.5(b)(1); Architectural Heritage Ass'n v. County of Monterey (2004) 122 Cal.App.4th 1095, 1118.


� Public Resources Code § 21084.1.


� 14 CCR § 15063(c).


� 14 CCR §§ 15063(c)(3)(C) & (c)(5) & (d)(3).  Without citation to any foundational documentation, the Initial Study represents that the bulk and scale of the project would be compatible with surrounding development and would not result in substantial alteration to the existing character.


�  14 CCR § 15382.


	� CEQA’s Significance Determination Thresholds published by the Development Services Department 1/2007, pgs. 74.


	� CEQA’s Significance Determination Thresholds published by the Development Services Department 1/2007, pgs. 74.


� See, Exhibit G  attached hereto.


	� CEQA’s Significance Determination Thresholds published by the Development Services Department 1/2007, pgs. 75 2.a. 


	�CEQA’s Significance Determination Thresholds published by the Development Services Department 1/2007, pgs. 75 2.e. 


� See, Exhibit A attached hereto.


� See, Exhibit A attached hereto.


� See, Exhibit A attached hereto.


� See, Exhibit A attached hereto.


� See, Exhibit A attached hereto.


� Initial Study pgs. 8 & 9.  This belief is inaccurate and misleading because it does not take into account the Floor Area Ratio which restricts the size of buildings on the site.  See, Exhibit A.  


�14 CCR § 15125 (a) & (e).


� See, Exhibit A attached hereto.


� Initial Study Checklist pg. 2.


� See, Exhibit H attached hereto.


�CEQA’s Significance Determination Thresholds published by the Development Services Department 1/2007, pgs 46-47. 


� Mid-City Community Plan, pgs. 79. 


� Mid-City Community Plan, pgs. 79. 


�  Mid-City Communities Plan pg. 80.


� Mid-City Communities Plan, pg. 58.


� Mid-City Communities Plan, pg. 58.


� Mid-City Communities Plan pg. 49.


� Mid-City Community Plan, pgs. 83.


� Mid-City Community Plan pg. 132.


� See www.kensingtonterrace.com.


� Kensington Terrace Traffic Impact Analysis pg. 8.


� Kensington Terrace Traffic Impact Analysis pg. 10.


� Kensington Terrace Traffic Impact Analysis pg. 20.


� Mid-City Community Plan pg. 73.


� Kensington Terrace Traffic Impact Analysis pg. 10.


� Kensington Terrace Traffic Impact Analysis pg. 20.


� Kensington Terrace Traffic Impact Analysis pg. 14.


� See Exhibit I attached hereto.


� See, Exhibit A attached hereto.


� San Diego Municipal Code Section 155.0201


� San Diego Municipal Code Section 131.0502
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